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Dear Mr, Weakly:

You have requested our opinion concerning whether there
is a concealment under section 32.33 of the Penal Code where
a debtor refuses to deliver collateral upon demand of a
secured party but does not harm or reduce the value of the
collateral.

Section 32.33 provides in part:

(b} A person who has signed a security
agreement creating a security interest in
property or a mortgage or deed of trust
creating a lien on property commits an
offense if, with intent to hinder enforce-
ment of that interest or lien, he destroys,
removes, c¢onceals, encumbers, transfers, or
otherwise harms or reduces the value of the
property.

(c) Por purposes of this section, a
person is presumed to have intended to hinder
enforcement of the security interest or lien
if, when any part of tha debt secured by thae
security interest or lien was due, he failed:

(1) to pay the part then due; and

(2) if the secured party had made demand,
to deliver possession of the secured
property to the secured party.
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Subsection (b) provides for two elements of the offense. The
first is an intent to hinder enforcement of the lien; the
second is to destroy, remove, conceal, encumber, transfer,

or otherwise harm or reduce the value of the property. With
respect to the second element, the mere failure to deliver
possession is clearly not within the definitions of destroy,
remove, encumber, transfer, or otherwise harm or reduce the
value of the property. You have asked whether such a failure
is within the definition of "conceal."

The intent of section 312.33 is apparently to protect
secured property for the benefit of the creditor. The
clause "otherwise harms or reduces the value of the property"”
implies that the forementioned acts also harm or reduce
such value.. Certainly the mere failure to deliver property
generally would not reduce its value. Accordingly, we do
not believe that such a failure would in itself constitute
a concealment. We are further supported in this view by
subsection (¢) which makes the failure to deliver a facet of
the first element of the offense, an intent to hinder enforce-
ment of the lien. In our view a concealment under subsection
(b) aust entail some further act beyond mere failure to deliver,
otherwise the entire second element of the offense would be
supexfluous. Sees 53 Tex. Jur.2d4 Statutes § 165, and author-

ities cited therein.

UMMARY

8
refusal to deliver proparty to

The mere usal
a secured party is not an offense under
section 32.33 of the Penal Code.

Very truly yours, -
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